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• Background and significance

• Photos of standing rock/line 3

Thesis
Based on the unique legal status of tribes,
the trust relationship between the federal
government and tribes, and
specific treaty-reserved rights,
Indian tribes in the United States may be
the best situated plaintiffs to successfully
bring a climate change claim in this
country.

Roadmap
Background & Significance
Connections & Threats
Legal Foundations of Indian Law

Research
Approach

Distinct Tribal Climate Claims
Challenges & Tribal Considerations

Census data show that American Indian and Alaska Native populations are concentrated around, but are not limited to,
reservation lands like the Hopi and Navajo in Arizona and New Mexico, the Choctaw, Chickasaw, and Cherokee in Oklahoma,
and various Sioux tribes in the Dakotas and Montana. Not depicted in this graphic is the proportion of Native Americans who live
off-reservation and in and around urban centers (such as Chicago, Minneapolis, Denver, Albuquerque, and Los Angeles) yet still
maintain strong family ties to their tribes, tribal lands, and cultural resources. (Figure source: Norris et al. 2012).

Wingspan Media & Te Maia Wiki

Legal Foundations of Federal Indian Law
• United States’ Trust Responsibility
• U.S.-Tribal Nations Treaty Making
• Treaty-Reserved Rights Doctrine
• Indian Treaty Canons of
Construction

Trust Relationship
• Fiduciary duty related to the management of tribal trust
lands and resources and a duty to ensure that these
resources are sustained
• Cherokee Nation v. Georgia (1831)
• Tribes are “domestic dependent nations”—sovereigns with
government to government relationship
• Evolving contours of the trust responsibility as interpreted
by the U.S. Supreme Court
• Statutes, regulations, treaties, and executive orders define
the United States’ fiduciary responsibilities

Richard Nixon Presidential Library

U.S.-Tribal Treaty Making
• Treaty time period: 1789 to 1871
• Constitutional authority to enter into treaties
• Supreme law of the land—federal law
• Contracts between sovereigns
• Treaty rights and related federal obligations exist unless
Congress expressly abrogates the rights
• Legal contracts today

Reserved Rights Doctrine
• Indian treaty is a grant of rights from the tribe to the United
States
• Doctrine based on status of tribes as preexisting
sovereigns entering into a government-to-government
relationship
• Recognized “aboriginal rights”

Indian Canons of Construction
• Liberally construed in favor of the Indians or tribes in
question
• Resolve ambiguities within the treaty text in favor of the
tribe’s understanding
• Interpret a treaty how the words would have been
understood by the tribal representatives at the time of
negotiation and signing
• Surrounding history, circumstances may inform treaty
interpretation

Juliana v. United States, 947 F.3d 1159, 1175 (9th Cir. 2019)

•
•

Non-tribal youth plaintiffs
Public trust doctrine

•

21 young people filed a climate
change lawsuit against the
federal government to assert
their right to a “climate system
capable of sustaining human
life.”

•

Court dismissed the case

United States v. Washington, 853 F.3d 946 (9th Cir. 2017)
The “Culverts Case”
• Tribes as plaintiffs
• 1854 & 1855 Stevens Treaties
• Court recognized the Tribes’
right to enforce an explicit duty
with an additional implied duty
on the state and federal
governments to refrain from
damaging natural habitats that
support the Tribes’ treaty
protected resources

• Treaty Rights
• Protecting resources

• Federal Trust Relationship
• c.f. Public Trust Doctrine

• Habitat Protection
• Enhanced Trust + Treaty Rights
• Affirmative duty

Treaty Claim
• Treaty Language
• Specific resource protection
• Affirmative action that adversely affects the
treaty right

Breach of Trust (via Treaty)
• Treaty language to require / create an enforceable
breach of trust claim
• Specific statutory duty, mandating federal action
• Demonstrate federal government has significant
control over the resources at issue
• Breach of duty

Challenges & Tribal Considerations
• Causal link
• Relief sought?
• Limited resources
• More immediate concerns to protect
natural resources and sacred sites
• Risk of a court ruling that
potentially limits treaty rights
• Environmental “greenwashing” of
tribal plaintiffs’ unique standing

Conclusion
“My ancestor . . . who signed the treaty . . . accepted the word of the
United States—that this treaty would protect not only the Indian way of
life for those then living, but also for all generations yet unborn.”

– Jerry Meninick, Citizen of the Yakama Nation
Mary Christina Wood, The Indian Trust Responsibility: Protecting Tribal Lands and Resources Through Claims of
Injunctive Relief Against Federal Agencies, 39 TULSA L. REV. 355, 356 (2003).

